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7  Membership of the Constituent Assembly 
 

1. Section 9 of Decree 99 issued by the Regime states that the Constituent Assembly 

and its Chairman shall all be appointed by the Regime's Prime Minister, supposedly 

to represent a wide range of social and political organisations. 

 

2. The only two specific institutions listed in those eligible to be in the Constituent 

Assembly in Section 9 (2) are "Government" and the "Republic of Fiji Military 

Forces".  No other organisation is specifically named and there is no provision for 

any of the organisations to nominate their own representatives.   

 

3. This represents a fundamental denial of the principle of true democracy where the 

people are allowed to nominate their own representatives through their social and 

political organisations. 

 

4. This submission calls on the Commission to insist that the Constituent Assembly 

must comprise members independently nominated by the major organisations 

listed in Decree 98. 

 

 

8  Procedures of the Constituent Assembly 
 

5. Decree 99 sets out procedures for the Assembly decision making. 

 

6. Schedule 2 (Code of Conduct for Constituent Assembly Members) paragraph 3, 

states that "A member is bound by the decisions of the Assembly and should not 

express dissent, publicly or privately, other than in a meeting of the Assembly. 

 This clause strikes at the heart of the basic human rights to freedom of expression.  

 

7. This submission calls on the Yash Ghai Commission to call for the removal of this 

paragraph 3 from Schedule 2, Decree 99. 

 

8. Section 15 (4) (c) states that voting "shall not be by secret ballot" and that votes of 

all individual members may be recorded if the Presiding Officer "thinks fit".   This 

clause is totally unacceptable given the climate of fear that that has existed in Fiji 

over the last few years, as exemplified by the continuing prevalence of self-imposed 

media censorship despite the hollow pleas by the Ministry of Information for the 

media to be more critical. 

 

9. This submission calls on the Yash Ghai Commission to insist that all voting in the 

Constituent Assembly must be by secret ballot and require two-thirds majority. 
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9  The Constituent Assembly must decide the final Draft   

  Constitution, to be approved by the first elected Parliament 
 

10. According to 8(e) of Decree 99, the Constituent Assembly, shall, after debating the 

Draft Constitution as well as  the Report of the Ghai Commission, and the views of 

the people expressed on the Draft Constitution, "adopt the Draft Constitution". 

 

11. But the Decrees effectively take away the ultimate authority from the Constituent 

Assembly.  It states that after the Draft Constitution has been adopted by the 

Constituent Assembly, it shall be sent to the President, who shall pass it on the 

current Chief Justice, who shall pass it on his own 5 person Tribunal.  If this 

Tribunal does not approve any portion of the Draft Constitution, the President shall 

refer it back to the Constituent Assembly, who "shall, within seven days, make the 

necessary amendments in accordance with the report of the Tribunal and shall 

present the draft Constitution to the President for assent". There would then be a 

public "ceremony" at which the President shall "display" the new Constitution to the 

persons present and to the nation by means of television and other media.
1
 

 

12. If this process were to be followed, then it is clear that the "people's will" will not 

necessarily be the supreme authority over the constitution but "other agents" whose 

legitimacy in the process has been compromised by the requirements of immunity. 

 

13. The immunity being sought by Decrees 98 and 99 includes the Regime's President.  

It is important to ask who might be the others. 

 

14. This Submission requests the Commission to clarify from the Regime whether  the 

immunity being sought also includes the Regime's Chief Justice and others likely 

to be involved in the CJ's Tribunal expected currently to vet the Commission's 

Draft Report. 

 

15. If that is so (as it seems) then those for whom immunity is being sought for their 

acts between 2000 and 2014, can hardly be asked to put their "stamp of approval" 

on the final constitution which is expected to grant them immunity. 

 

16. We would not be doing our future generations any service by bequeathing them a 

constitution with such an obvious ethnical and procedural flaw. 

 

17. Given the quotes from Justice Anthony Gates in Section 2 of this submission, it 

seems common sense that only a democratically elected parliament ought to approve 

a people's constitution (whether new or amended).   

 

                                                
1 It is indicative of the real lack of any authority that the Regime's President is reduced to the role of a "Post 

Office" for passing the draft Constitution this way and that, until he eventually becomes the rubber stamp 

for the Chief Justice's Tribunal. This is a considerable turnaround from the 2006 military coup when the 

President had allegedly authorised the removal of the Qarase government and the setting up of the NCBBF 

etc., while the 2009 purported abrogation was announced by President Iloilo. 
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18. It also seems common sense that those receiving the immunity from an elected 

parliament
2
 would feel far more secure than if they received it from a President (and 

indirectly the Chief Justice) who are both the beneficiaries of the immunity.
3
 

 

19. This submission recommends that, following agreement by the Constituent 

Assembly on the electoral reform, and the Draft Constitution, these be widely 

publicised in English and the vernaculars. 

 

20. This submission recommends that elections then be held under the revised 

electoral system. 

 

21. It is obvious that parties may be elected to parliament for any variety of reasons, 

little to do with the contentious issues on which the Constituent Assembly could 

reach no consensus.  These matters may therefore be left completely to be decided 

as "referendum" issues or recommended to the next Parliament as urgent issues to 

be addressed by Parliamentary Select Committees. 

 
22. This submission recommends that all contentious issues on which the Constituent 

Assembly could not reach consensus, including the immunity provisions, be 

placed on separate "referendum" ballot papers, with two thirds majority being 

required for approval by the next elected parliament. 

 

23. This submission recommends that the newly elected parliament set up Select 

Committees on all critical issues which are all far too complex to be sorted out by 

the Commission in the time available. 

 

24. This submission recommends that the newly elected parliament then be asked to 

approve the Final Constitution, following resolution of as many of the contentious 

issues as possible, again, with a two thirds majority. 

 

 

 

                                                
2 As Rabuka did. 
3 One wonders at the legal acumen of the drafters of these two decrees. 


