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5  Contentious issues in the Constitution: to be decided by next  

  elected Parliament 
 

1. Since 2006 there have been fundamental changes brought about by decrees without 

any referral to elected parliaments in a number of areas.  These include  

 

* the abolition of the Great Council of Chiefs,  

 

* the declaration that the term "Fijian" should be used to denote all citizens of Fiji 

 

*  the appointment of Presidents  

 

* the attempted conferral of wide-ranging immunity for the events since 2000, etc. 

 

2. Strong arguments may be made both for and against these measures and decrees, 

and I have written on many of these issues earlier, for instance on how the GCC 

could and should be reformed. It is clearly possible for the Commission to make 

recommendations on many of the issues listed below. 

 

3. Nevertheless, these are not matters to be decided by military decree or even by some 

Constituent Assembly appointed by the Regime.  It is vital that they be determined 

with the full deliberations and concurrence of elected representatives of the people, 

in order that the changes be sustainable.  Should the Regime insist on going ahead 

with these changes, it would be an exercise in futility, since no constitution can stop 

future parliaments from changing them again. 

 

4. This submission suggests to the Commission that despite the apparent reticence of 

Fiji 's intellectuals to either publicly state their views through the media, or make in-

depth and substantive recommendations to the Commission itself, there is a depth of 

talent and ability available in the country, which would willingly avail their services 

to any Select Committee of the next elected Parliament. 

 

5. This submission suggests to the Commission that however tempting it may be to 

recommend a comprehensive "Constitution" on all the contentious issues, they 

would be taking on a burden upon themselves which should rightly sit with the 

citizens of this country, who in the past have appeared all too eager to let foreigners 

provide them with solutions to their national problems of their own creation.  The 

Commission can and should demand real accountability from the nation's citizens to 

deliberate and decide on contentious matters on which their future lives will depend. 

 

6. This submission recommends that all the following contentious issues be referred 

to the first elected parliament to resolve, through select committees of parliament, 

which must present their reports and recommendations within a year of being 

established: 

  

 (a) the reform of the GCC. 
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 (b) the composition of Senate 

 

 (c) the selection or election of the President 

 

 (d) the common name to be used for Fiji citizens 

 

 (e) whether Fiji should be declared to be a "Christian State" 

 

 (f) the nature, extent and coverage of immunity to be granted by 

 Parliament. 

 

 (g) any changes to land legislation 

 

 (h) changes to the Fiji flag 

 

 (i) changes to the national anthem 

 

 (j) changes to citizenship rules. 

 

7. This submission recommends that if the Commission chooses to make 

recommendations on these contentious matters listed above, then each of them be 

the basis of separate Referendum papers on which voters may voters at the next 

elections.  The next elected parliament may then be guided by the results of the 

referenda, in formulating the specific changes to the Constitution. 
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6  Commission decision-making and Minority Reports 
 

8. In Decree 98, paragraph 5 of Schedule 2  (Code of Conduct for the Commission) 

stipulates that "A Commissioner is bound by the decisions of the Commission and 

should not express dissent, publicly or privately, other than in a meeting of the 

Commission". 

 

9. In most free commissions of enquiry, there are provisions for reports by consensus 

or majority, and minority reports where members feel strongly enough about issues 

to disagree with the majority report. 

 

10. All five members of the Commission have been appointed by the Regime. However, 

while three of the members are thought by Regime opponents to be Regime 

supporters. the two international experts are not necessarily so, and may have 

different views on a number of issues. 

 

11. Given that committees usually make decisions by majority, and in the absence of 

any extra voting power given to the two law professors, then the three non-legal 

persons could conceivably outvote the two professors on critical issues, with the 

public no wiser.
1
 

 

12. Conceivably also, any one of the Commissioners may have serious disagreement 

with the others on some particular issues, and may wish to have his/her 

disagreement recorded. 

 

13. Paragraph 5 of Schedule 2 of Decree 98 effectively strikes at the heart of the 

freedom of individual Commissioners to disagree with one another, and to be seen 

by the public to disagree on important matters, whatever the decision. The Decree 

therefore implies that the decision-making process of the Commission is deprived of 

full transparency and accountability to the public of Fiji, for whom the draft 

constitution is being prepared. 

 

14. This submission calls on the Commission to state and ensure that Minority views 

and Reports (if any) will be allowed and published simultaneously with the 

consensus report. 

 

15. This Submission recommends that  all matters on which there is disagreement 

between the Commissioners are to be fully  documented and reported to the public 

for full transparency and accountability to the public. 

 

                                                
1
 I have been reassured that  by the Commission that any commissioner unhappy with a decision would be 

free to state reasons publicly, including in the Report.  Moreover, decisions on constitutional matters would 

be reached by consensus, failing which by votes of at least 3 commissioners, one of whom must be an 

external member. 
 


