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Executive Summary of Recommendations 
 

1. This submission wishes it to be recorded that the success or failure of the Yash 

Ghai Commission depends entirely on the good-will and co-operation of the 

Bainimarama Regime with the Commission,
1
 and in particularly, on Commodore 

Bainimarama who has the total support of the Republic of Fiji Military Forces, 

the Fiji Police Force, the judiciary, and all other arms of government, and 

therefore has the ability to put into effect most of the recommendations likely to 

come from the Commission's work. 

 

2. This submission calls on the Yash Ghai Commission to  acknowledge that the end 

product of their exercise will NOT be any "new" Constitution but a "revised 1997 

Constitution". 

 

3. This submission calls on the Commission to ensure that their Report MUST 

reaffirm the fundamental human rights such as freedom of expression, freedom 

of assembly, the right to personal property, the right to go to court with perceived 

grievances, and all other basic human rights ratified by The UN Convention on 

Human Rights, even if the current Regime has denied these basic human rights to 

many Fiji citizens and residents.  It should also include the principles of the 

equality of all races and religions, and inclusivity, which this Regime has strongly 

espoused. 

 

4. This Submission calls on the Commission to inquire from the Regime whether the 

demands for immunity will also apply to the actions of Justice Anthony Gates 

when he was Acting Chief Justice following the Military's removal of the former 

Chief Justice (Fatiaki), and any actions and activities of the Regime's President 

(Ratu Epeli Nailatikau, both of whom will therefore have a conflict of interest in 

being required to be part of the "approval process" for the Constitution, 

according to recent decree 98 and 99.   

 

5. This submission calls on the Yash Ghai Commission clarify in its Report (and 

hence to the Constituent Assembly) that  the Regime is requiring, through its 

decrees, that the immunity to be part of the revised constitution, is to stretch from 

2000 to 2014. 

 

6. This Submission recommends that it is essential that the Commission, before it 

makes any recommendation for immunity, recommend processes that will 

establish the truth concerning:  

 

(a) the circumstances and the lawfulness of the Bainimarama takeover of 

government in 2006 and the 2009 purported abrogation of the 1997 

Constitution; and  

 

                                                
1 This is the Commodore Bainimarama-led military government, hereafter referred to as the "Regime". 
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(b) equally important given that the immunity is to stretch back to 2000, to 

clarify  the facts behind the 2000 attempted coup, and the later mutiny 

against Commodore Bainimarama.
2
 

 

(c) Recommend processes which may effect (b) above before any 

immunity provisions are discussed by the next elected parliament.  

 

(d) Obtain international legal advice on whether immunity can be granted 

for serious abuse of basic human rights abuses. 

    

7. This submission recommends that the Yash Ghai Commission, as part of their 

Draft Report, include the recommendation that one of the first acts of the newly 

elected Parliament would be to recommend a "Truth, Justice and Reconciliation 

Commission" whose task would be to elucidate honestly and transparently, the 

events of 1987, 2000, 2006 and 2009, and all events for which immunity is being 

sought by the Military Regime. 

 

8. This submission calls on the Yash Ghai Commission to leave it to the next elected 

Parliament, following the Report of the Truth, Justice and Reconciliation 

Commission, to make recommendations on the nature and extent of immunity to 

be granted to those involved in the events between 2000 and 20014, for which 

immunity is being sought by the Regime. 

 

9. This submission reiterates the recommendation in my earlier electoral reform 

submission that there be a large number of constituencies from which single 

candidates are elected to serve all who live in that constituency, and be 

accountable to them at the next election, and that there be a List element which 

will have  a high probability of ensuring gender balance in parliament. 

 

10. This submission recommends that voting will be by placing ticks or numbers on 

pieces of ballot paper and not by any electronic voting mechanism which cannot 

be monitored with any degree of confidence. This submission therefore also 

recommends that counting of votes must take place physically, in every 

constituency, so as to ensure transparency and accountability to voters. 

 

11. This submission recommends that the Commission engage in a "voting and vote 

counting experiment" where by a few hundred "voters" generally representative 

of Fiji's voting public, go through an actual exercise of voting according to the 

main systems being recommended and considered by the Commission
3
, the votes 

be counted by the Elections Office, and the results declared.  The objective would 

be to obtain from the voters, the Elections Office and the political parties, the 

                                                
2 Some conjectures are made later in this submission based on the publicly available Evans Board of 

Inquiry Report (which the Commission has in its possession). 
3 Of course, actual political parties and names will not be used in the exercise. But, gender should be 

identifiable as gender balance in Parliament will be an extremely desirable objective for the revised 

electoral system. 
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system that they feel most comfortable with in practice. and will achieve the 

political objectives of ethnic equality in voting and gender balance in outcomes. 

 

12. This submission recommends that all the following contentious issues be referred 

to the first elected parliament to resolve, through select committees of parliament, 

which must present their reports and recommendations within a year of being 

established: 

  

 (a) the reform of the GCC. 

 

 (b) the composition of Senate 

 

 (c) the selection or election of the President 

 

 (d) the common name to be used for Fiji citizens 

 

 (e) whether Fiji should be declared to be a "Christian State" 

 

 (f) the nature, extent and coverage of immunity to be granted by 

 Parliament. 

 

 (g) any changes to land legislation 

 

 (h) changes to the Fiji flag 

 

 (i) changes to the national anthem 

 

 (j) changes to citizenship rules 

 

13. This submission recommends that if the Commission chooses to make 

recommendations on these contentious matters listed above, then each of them be 

the basis of separate Referendum papers on which voters may voters at the next 

elections. The next elected parliament may then be guided by the results of the 

referenda, in formulating the specific changes to the Constitution. 

 

14. This submission calls on the Commission to state and ensure that Minority views 

and Reports (if any) will be allowed and published simultaneously with the 

consensus report. 

 

15. This Submission recommends that  all matters on which there is disagreement 

between the Commissioners are to be fully  documented and reported to the public 

for full transparency and accountability to the public. 

 

16. This submission calls on the Yash Ghai Commission to insist that the Constituent 

Assembly must comprise members independently nominated by the major 

organisations listed in Decree 98. 
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17. This submission calls on the Yash Ghai Commission to call for the removal of this 

paragraph 3 from Schedule 2, Decree 99. 

 

18. This submission calls on the Yash Ghai Commission to insist that all voting in the 

Constituent Assembly must be by secret ballot and require two-thirds majority. 

 

19. This Submission requests the Commission to clarify from the Regime whether  the 

immunity being sought also includes the Regime's Chief Justice and others likely 

to be involved in the CJ's Tribunal expected currently to vet the Commission's 

Draft Report. 

 

20. This submission recommends that, following agreement by the Constituent 

Assembly on the electoral reform, and the Draft Constitution, these be widely 

publicised in English and the vernaculars. 

 

21. This submission recommends that elections then be held under the revised 

electoral system. 

 

22. This submission recommends that the newly elected parliament then be asked to 

approve the Final Constitution, following resolution of as many of the contentious 

issues as possible, again, with a two thirds majority. 

 

23. This Submission recommends that the Commission initiate a "closed session" 

with the current military hierarchy and retired former senior army officers to 

 

(a) examine their willingness to remove lawfully elected governments in 1987, 

2000, 2006 and their refusal to abide by the 2009 Court of Appeal judgement.  

The objective of this exercise, which may be moderated by a few respected 

international military authorities
4
 and senior citizens, is to guide the 

Commission's recommendations on how to discourage the "coup culture"; 

 

(b) honestly face up to the economic impact of all of Fiji's  military coups, as 

explained in Section 12 of this Submission. 

 

(c) acknowledge that following every  coup, there has been significant 

reallocation and increase of tax-payers' funds to the military, at the expense of all 

other more important development calls for resources such as health;  

 

(d) acknowledge that in the long-term, there must be a reduction in resources and 

personnel for the military forces, separation of the income-earning roles from the 

others, and all done in a gradual manner which does not harm the welfare of the 

armed forces;  

 

                                                
4 Given the bad relations with Australia and NZ, the US Government may be requested to provide this 

professional military expertise to assist the RFMF. 
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(e) acknowledge that the military does not have any role in  the maintenance of 

internal law and order, which much be the sole domain of the Fiji Police Force; 

 

(f) set out clearly in RFMF regulations on the proper lawful response of military 

personnel, should there be approaches from the Commander of the RFMF or 

RFMF personnel, or civilians, to instigate any kind of illegal actions against the 

lawful government of the day; 

 

(g) that the next elected Parliament form a Select Committee drawn from the 

current and former officers of the RFMF, outside expert military advisers, and 

qualified domestic citizens to conduct a  thorough review of the RFMF in order to 

plan its future in a constructive and co-operative manner. 

 

24. This Submission recommends that the Commission initiate a "closed session" 

with the current judiciary hierarchy and retired senior former judges and lawyers 

to honestly examine their willingness to support illegal governments in 1987, 

2000, 2006 and their refusal to abide by the 2009 Court of Appeal judgement.  

The objective of this exercise, which may be moderated by a few respected 

international legal authorities, is to guide the Commission's on how to discourage 

the "coup culture" amongst the judiciary. 

 

25. This Submission recommends that the Commission initiate a "closed session" 

with the political parties and their leaders to honestly examine their willingness to 

support illegal governments at various points in time, The objective of this 

exercise, which may be moderated by a few respected independent social leaders is 

to guide the Commission's on how to discourage the "coup culture" amongst the 

political parties. 

 

26. This Submission recommends that the Commission initiate a "closed session" 

with the religious organisations  to honestly examine their willingness to support 

illegal governments at various points in time. The objective of this exercise, which 

may be moderated by a few respected independent social leaders is to  

 

(a) guide the Commission's on how to make recommendations that could 

discourage the "coup culture" amongst the religious organisations.. 

 

(b) see if there can be consensus on the "Christian State" issue, amongst the 

religious organisations.   

 

27. This Submission recommends that the Commission initiate a "closed session" 

with all the organisations that represent the business community, to honestly 

examine their willingness to support illegal governments at various points in time, 

The objective of this exercise, which may be moderated by a few respected 

independent social leaders is to guide the Commission's recommendations on how 

to discourage the "coup culture" in the corporate sector. 
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28. This Submission recommends that the Commission recommend a greater 

appreciation of entrepreneurs by incorporating their representatives in the upper 

house of Parliament with appropriate allocation of honours. 

 

29. This Submission recommends that the Commission initiate a "closed and totally 

confidential session" with the leaders of media organisations, to honestly 

confront what their roles have been in supporting the "coup culture" and to assist 

the Commission to make the appropriate recommendations. 

 

30. This Submission recommends that the Commission initiate a "closed and totally 

confidential session" with the leaders of tertiary education organisations, to 

honestly confront what their roles have been in supporting the "coup culture" 

and to assist the Commission to make the appropriate recommendations for their 

future policies on the role of academia in opposing the coup culture. 

 

31. While it is totally unlikely to have any effect whatsoever on the international 

agencies, this Submission calls on the Commission  to make a clear statement in 

its Report calling on international agencies (embassies and international 

organisations) to clearly condemn military coups which remove democratically 

elected governments, and to impose all available sanctions on illegitimate 

Regimes. 

 

32. This Submission calls on the Commission to clearly state in their Report, that it is 

not the general population which needs to be taught the importance of good 

governance and law and order in eliminating the "coup culture" but the military 

hierarchy, the judiciary, the corporate sector, the religious and social 

organisations,  the media owners, and other elites in society, who have willingly 

supported and collaborated with coup makers. 

 

33. This submission requests that the Commission in their Report, point out to the 

members of the Constituent Assembly, the lessons to be learnt from the NCBBF, 

the Charter and Roadmap exercise. 

 

34. This submission requests that the Commission in their Report, point out to the 

members of the Constituent Assembly, their responsibility to not only formulate 

the draft revised Constitution, but the need for them to be accountable for their 

roles, and what their actions should be, if their Final Report is in any way 

modified or not followed by the Regime. 

  

35. The submission recommends that the Commission emphasize in their report the 

terribly damaging impact that all the military coups have had on Fiji's incomes, 

standards of living, and poverty, and that far from being a "zero sum game", 

coups have been  "lose-lose games for the major ethnic groups. 
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36. The submission recommends the Commission obtain the views of real estate 

agents on the impact of the 2006 and 2009 coups on property prices and inflows 

of foreign capital. 

 

37. This Submission recommends that the Commission request the Bainimarama 

Regime  to respond to the criticisms made in  paragraph 305. 
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1.  Preamble 
 

38. This submission, coming towards the end of the period allocated the public 

consultations by the Yash Ghai Commission (hereafter referred to as the 

"Commission") wishes to acknowledge that, contrary to the initial doubts expressed 

by some members of the public (including myself), the Commission has been 

energetic, committed and comprehensive in their attempt to fulfil their obligations to 

the nation, by seeking to hear the views of all who wish to make submissions.  Their 

only constraint has been the time frame allocated to them to complete all their tasks 

and the lack of co-operation from some quarters. 

 

39. This submission wishes to point out that posterity is a harsh critic of those who have 

been publicly seen to be leading the coups in the past, not the shadowy advisers and 

instigators behind the scenes.
5
   

 

40. While not central to this submission, coups will also eventually be judged by their 

economic impact on the nation and the livelihoods of the ordinary people. Section 

12 of this submission points out the harsh realities of the economic impact of the 

2006 coup, which goes counter to many of the claims by the Regime spokespersons 

and Regime supporters.   

 

41. While I expect that the economy will keep recovering over the next two years, the 

eventual economic outcome by elections in 2014 will not be any great deal better 

than what Fiji was in 2006, and the period 2006 to 2014 will almost certainly be 

regarded as one of the worst economic performances amongst the comparable 

countries in the Pacific.  Nevertheless, the substance of this submission does not at 

all rest on any analysis of Fiji's economic performance under the Bainimarama 

Regime, although it is hoped that the Regime and its supporters will critically 

examine the arguments made in Section 12. 

 

42. The success or failure of the work of the Commission in terms of eventual 

outcomes, will depend on how much support the Bainimarama Regime gives to the 

independent activities of the Commission and its recommendations. 

 

43. This submission wishes it to be recorded that the success or failure of the Yash 

Ghai Commission depends entirely on the good-will and co-operation of the 

Bainimarama Regime with the Commission,
6
 and in particularly, on Commodore 

Bainimarama who has the total support of the Republic of Fiji Military Forces, 

the Fiji Police Force, the judiciary, and all other arms of government, and 

therefore has the ability to put into effect most of the recommendations likely to 

come from the Commission's work. 

 

                                                
5 History has not been kind to Sitiveni Rabuka who was seen to have implemented the 1987 coup.  Few talk 

of the shadowy figures behind the coups, who historians know to be supporters of the 1987 coup, including  

Ministers of the losing Alliance Government, and some who are present in the Bainimarama Government.  
6 This is the Commodore Bainimarama-led military government, hereafter referred to as the "Regime". 
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44. For the records, this submission is mindful of a fundamental legal dilemma that 

faces the Yash Ghai Commission in that it is tasked by the Regime to help return 

Fiji to a lawful democratically elected parliament and government in 2014, when the 

Regime itself illegally removed a lawfully elected Government. 

 

45. The Commission has the additional burden that two Decrees
7
 have been gazetted, 

Nos. 98 and 99 (also titled No.57 and No. 58 of 2012) which attempt to place 

numerous restrictions on the work of the Commission, and how their final Report 

will be processed, modified, and eventually "implemented". These two decrees 

make quite explicit that the "people's will" may not necessarily be allowed to 

determine the final product, if the Regime does not agree with aspects of it.  

Through the decrees, the Regime is also demanding total immunity stretching not 

from 2006 (when it assumed control of government) but from 2000 to 2014, still 

two years into the future.  

 

46. Although the Commission does not state to what extent they have or have not 

accepted the restrictions, this submission takes at face value the Commission's 

frequent public reassurance, that they will listen to all the submissions being made 

with a free mind, and attempt to incorporate "what the people want" into their final 

Report, so that it is a genuine "home grown" document.
8
 

 

47. That may already be problematic given that many submissions are requesting 

clauses such as declaration of Fiji as a Christian State- a call which the  Commission 

has clearly indicated that they are not in favour of.  While this submission agrees 

with the Commission on this point, I would suggest that it may be safely left to the 

future elected Parliament to make a final decision on as was done with the 1997 

Constitution. A referendum would be an improvement on the processes by which 

the 1997 Constitution was approved. 

 

48. It is clear that the Commission has been disappointed that most submissions are on 

"bread and butter issues" which are typical responsibilities of elected governments, 

not matters for a constitution review to address.  

 

49. The Commission has correctly seen the need to issue public statements calling on 

submissions to focus  on more "weighty" matters for a constitution for Fiji- such as 

composition and role of the Senate, the Great Council of Chiefs, independence of 

the judiciary, the appointment of the President, etc. It is clear that relatively few 

people have bothered to make the "weighty" submissions expected, despite frequent 

appeals by the Commission and the Regime. 

 

50.   Several factors may explain the poor response from the public:  

 

                                                
7 I shall refer to them by the generic numbers- 98 and 99. 
8 This submission will leave to future historians, any comparison between the "people outreach" and 

"popular participation" in the Yash Ghai Commission's  Constitution review process and that by the Reeves 

Commission. 
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 the Fiji public sees no great need for any review of the 1997 Constitution; 

 

 for many, the constitution review is not at all important in the face of daily 

bread and butter struggles; 

 

 opponents of the Regime live in a climate of fear due to the continuing 

media censorship
9
, and a fear of victimisation;  

 

 some may feel that their submissions will be futile as the Military Regime 

will do whatever wish to in any case;  

 

 for some, the non-response may be peaceful opposition to the Regime;  

 

 despite the numerous media campaigns, there is a widespread lack of 

understanding of the importance and role of a constitution in guiding how 

a society operates, a problem that was clearly faced also by the Reeves 

Commission;  

 

 there is a disappointing and astonishing abdication of social responsibility 

amongst the legal fraternity who may be expected to be the professional 

experts in this area and, of all the professions, most able to contribute to 

the Commission's work;
10

 and  

 

 various combinations of all these factors. 

 

51. It seems that the Commission will have to largely depend on their own expertise and 

commissioned papers, into preparing their Report and a draft Constitution, which 

latter document will then be considered and modified as necessary, by a Constituent 

Assembly.   

 

52. It will be an interesting exercise to examine the extent to which the Commission's 

Report and the Draft Constitution reflects the bulk of the submissions made to it. 

 

53. This submission sets out a bare outline of what ought to be included in the 

Commission Report, but more importantly, makes suggestions on the processes by 

which "the people's views" may eventually become the lawful revised Constitution 

of Fiji on which the current and future generations can build a sustainable future- 

the emphasis being on the words "lawful" and "sustainable". 

 

54. This submission notes a Machiavellian view taken by some Regime opponents who 

argue: "let the Commission produce whatever they want, let the Regime do 

whatever they want with the Commission's Report however unethical or illegal that 

                                                
9 My views are here: http://narseyonfiji.wordpress.com/2012/07/04/air-of-optimism-but-media-censorship-

continues-4-july-2012/ 
10 The legal fraternity earns substantial legal fees whenever constitutional challenges have been mounted in 

the past, because of grey areas in the constitution.  

http://narseyonfiji.wordpress.com/2012/07/04/air-of-optimism-but-media-censorship-continues-4-july-2012/
http://narseyonfiji.wordpress.com/2012/07/04/air-of-optimism-but-media-censorship-continues-4-july-2012/
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may be, just get them away from the reins of government and tax-payers' money, get 

back to an elected parliament, and let future governments and the International Law 

courts deal with the unlawful acts from their period of governance".   

 

55. This submission disagrees with this Machiavellian view, which, in my opinion, will 

condemn this country to a continuation of the political instability and yet more 

"constitution reviews" while passing the difficult problems created by this 

irresponsible generation (those making decisions from 1987 till now) to the future 

generations, who do not deserve such callous treatment. 

 

56. This submission argues that the Regime, and especially the Republic of Fiji Military 

Forces (RFMF) and its hierarchy, must be treated and negotiated with in good faith; 

fundamental problems honestly and clearly articulated so that our people can 

understand the origins of today's problems; our leaders be genuinely accountable to 

our people by admitting and taking responsibility for past mistakes; and making 

recommendations to the Commission on necessary constitutional revisions which 

the current and future generations can build upon, without the need for debilitating 

contortions dealing with constitutional and governance "time-bombs" bestowed 

them by the current generation. 

 

57. There is consensus amongst law-abiding citizens that we should try to put an end the 

"coup culture". This submission will argue that it is pointless to point the finger only 

at the Bainimarama Regime as responsible for Fiji's "coup culture" when it is 

eminently clear to historians that there is a solid explanatory trail which leads back 

to the key actors in the 2000 coup (some are the same), and even further back to the 

1987 coups and another generation of coup supporters, some now departed. 

 

58. I make this point because many of those who openly, quietly or anonymously (on 

the blogs) oppose the Bainimarama Regime and its military coups were solid 

supporters  of the 2000 and 1987 coups. While some may believe in democracy, I 

suspect that the majority of Regime opponents are frustrated at being eliminated 

from the corridors of power and the removal of "their" political leaders.  

Nevertheless, this submission will still support the fundamental principle of 

parliamentary democracy, even if  that implies that there will be "transient bed-

fellows" with no genuine commitment to democracy. 

 

59. There is a special section towards the end of this submission that addresses the 

central and all-important problem of eliminating the "coup culture". 

 

 


